ADDRESS 

OF 

HON.  PHILANDER  C.  KNOX 

BEFORE  THE 

American  Society  for  Judicial  Settlement  of 
International  Disputes 


CINCINNATI,  OHIO,  NOVEMBER  8,  1911 


ADDRESS 

OF 

HON.  PHILANDER  C.  KNOX 

BEFORE  THE 

American  Society  for  Judicial  Settlement  of 
International  Disputes 


CINCINNATI,  OHIO,  NOVEMBER  8,  1911 


THE  PENDING  ARBITRATION  TREATIES. 


The  arbitration  treaties  between  the 
United  States  and  Great  Britain  and  the 
United  States  and  France,  recently  signed 
and  now  before  the  Senate  for  its  approval, 
were  negotiated  with  a  view  to  carrying  into 
effect  President  Taft's  public  statement  at  a 
banquet  of  this  Society  in  December,  1910, 
that  he  was  ready  to  enter  into  treaties  ex- 
tending the  principle  of  arbitration  so  as  to 
include  differences  between  nations,  however 
arising,  to  the  end  that  war  might  be  elimi- 
nated as  a  means  for  adjustment  of  interna- 
tional disagreements. 

The  prompt  and  equally  public  an- 
nouncement by  France  and  Great  Britain 
that  those  countries  were  ready  to  enter  into 
negotiations  to  that  end  was  followed  in 
May,  1  9 1  1 ,  by  the  publication  of  the  essen- 


tial  features  of  a  tentative  draft  of  a  treaty 
submitted  by  this  Government  to  England 
and  France  as  a  basis  upon  which  the  United 
States  was  wilhng  to  enter  into  negotiations. 
The  draft  represented  generally  the  views 
entertained  by  the  three  Powers  as  to  defi- 
nite and  workable  methods  of  adjustment  of 
international  disputes  which  recognized  the 
difference  between  questions  that  are  arbi- 
trable because  susceptible  of  being  decided 
by  the  application  of  rules  of  law  and  those 
which  are  not. 

The  unprecedented  openness  of  the  nego- 
tiations and  the  frankness  with  which  the 
whole  world  was  taken  into  the  confidence 
of  the  Governments  directly  concerned  in 
what  they  conceived  to  be  a  matter  of  world- 
wide interest  and  importance  is  readily  seen 
by  comparing  the  terms  of  the  tentative  draft 
as  published  in  May  with  the  treaties  as 
signed  in  August,  from  which  it  will  appear 


that  no  important  differences  can  be  found. 
The  general  discussion  and  approval  through- 
out the  world  of  the  proposed  plan  and  its 
details  which  followed  their  publication  con- 
tained no  intimation  of  the  opposition  to  the 
ratification  of  these  treaties  for  the  reasons 
now  urged  by  the  majority  of  the  Senate 
Committee  on  Foreign  Relations. 

The  majority  of  the  Committee  on  For- 
eign Relations  of  the  Senate  in  its  report 
says: 

"The  Senate  to-day  is  heartily  in  favor, 
in  the  opinion  of  the  Committee,  of  enlarg- 
ing, to  the  utmost  practical  limit,  the  scope 
of  general  arbitration  treaties",  and  that 
"The  Committee  itself,  and  in  the  opinion  of 
the  Committee  the  Senate  also,  has  no  de- 
sire to  contract  the  ample  boundaries  set  to 
arbitration  in  the  first  article"  of  the  pending 
treaties. 

The  President  has  publicly  stated  that  he 


has  no  thought  of  infringing  the  power  of  the 
Senate  in  its  constitutional  relations  to  foreign 
affairs.  A  consideration  of  the  treaties  may, 
therefore,  happily  proceed  upon  the  assump- 
tion that  the  President  and  the  Committee 
are  in  accord  as  to  the  advisability  of  enlarg- 
ing to  the  utmost  practical  limit  the  scope  of 
arbitration  and  that  Article  I,  which  is  the 
only  article  in  the  treaties  which  purports 
to  extend  the  scope  of  arbitration,  is  satisfac- 
tory to  the  Committee,  and,  in  its  opinion,  to 
the  Senate  itself.  It  is  a  situation  in  which 
the  parties  upon  whom  responsibility  rests  do 
not  differ  at  all  as  to  the  advisability  of  the 
result  which  is  sought  to  be  accomplished, 
nor  as  to  the  means  that  have  been  devised 
for  accomplishing  it,  except  and  only  in  so 
far  as  there  is  a  difference  of  opinion  as  to 
whether  or  not  the  rightful  functions  of  one  of 
the  branches  of  the  treaty-making  power  may 
have  been  impaired  by  one  of  the  provisions 


of  the  treaties  or  the  same  provision  is  other- 
wise obnoxious. 

To  appreciate  the  nature  of  the  objec- 
tions raised  to  the  ratification  of  the  treaties 
as  they  were  negotiated  it  is  well  to  pass 
their  provisions  in  review. 

The  treaties  are  simple  in  language  and 
plan  and  are  easily  understood.  They  pur- 
port to  deal  with  two  kinds  of  differences: 
those  which  in  their  nature  are  arbitrable 
and  those  which  are  not.  As  to  those  which 
are  arbitrable  it  is  provided  that  they  shall 
be  arbitrated.  As  to  those  which  are  not 
arbitrable  it  is  provided  that  they  shall  be 
the  subject  of  deliberate  inquiry,  investiga- 
tion, and  advice.  As  to  those  differences 
concerning  which  the  executive  officers  of 
two  nations  can  not  agree  as  to  the  class  to 
which  they  belong,  that  question  is  to  be 
decided  by  a  joint  commission  of  citizens  of 
the  countries  concerned,  unless  the  two  coun- 


tries  decide  by  agreement  between  them  to 
constitute  the  commission  otherwise. 

The  treaties  rest  upon  the  theory  that 
arbitration  is  a  judicial  function  and  repre- 
sents a  principle,  namely,  the  appHcation  of 
law  and  judicial  methods  to  the  determina- 
tion of  international  disputes,  and  that  a  case 
to  be  one  for  arbitration  must  involve  differ- 
ences susceptible  of  being  decided  by  the 
application  of  acknowledged  principles  of 
justice — that  is  to  say,  a  justiciable  difference. 
The  treaties  recognize  the  distinction  indi- 
cated, and  as  to  all  differences  which  are 
subjectively  international  and  relate  to  mat- 
ters of  common  concern  and  are  susceptible 
of  decision  by  the  application  of  the  princi- 
ples of  justice  it  is  provided  that  they  shall 
be  arbitrated.  In  other  words,  where  a  rule 
of  decision  may  be  found  in  accepted  prin- 
ciples of  law  the  difference  shall  be  settled 
by  the  application  of  such  rule. 


Stated  in  the   terms    of   the  treaty    the 
proposition  is  this: 

"All  differences  hereafter  arising 
between  the  High  Contracting  Par- 
ties, which  it  has  not  been  possible 
to  adjust  by  diplomacy,  relating  to 
international  matters  in  which  the 
High  Contracting  Parties  are  con- 
cerned by  virtue  of  a  claim  of  right 
made  by  one  against  the  other  under 
treaty  or  otherwise,  and  which  are 
justiciable  in  their  nature  by  reason 
of  being  susceptible  of  decision  by 
the  application  of  the  principles  of 
law  and  equity,  shall  be  submitted  to 
the  Permanent  Court  of  Arbitration 
established  at  The  Hague  by  the 
Convention  of  October  18,  1907, 
or  to  some  other  arbitral  tribunal  as 
may  be  decided  in  each  case  by 
special     agreement,    which     special 


agreement  shall  provide  for  the  or- 
ganization of  such  tribunal  if  neces- 
sary, define  the  scope  of  the  powers 
of  the  arbitrators,  the  question  or 
questions  at  issue,  and  settle  the 
terms  of  reference  and  the  procedure 
thereunder." 

"The  special  agreement  in  each 
case  shall  be  made  on  the  part  of  the 
United   States   by  the   President  of 
the  United  States,  by  and  with  the 
advice    and  consent    of    the    Senate 
thereof,  and  on  the  part  of  France 
subject  to  the  procedure  required  by 
the  constitutional  laws  of  France." 
In  the  case  of  Great  Britain  the  agree- 
ment  is  subject  to  the  concurrence  therein 
of    the    governments    of    the    self-governing 
dominions  of  the  British  Empire  whose  in- 
terests are  affected  by  the  question  at  issue. 
As  to  those  differences  which  can  not  be 
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decided  by  the  application  of  legal  or  equita- 
ble rules — that  is  to  say,  to  which  no  com- 
monly accepted  rules  of  decision  can  be 
applied — these  come  within  the  advisory 
functions  of  the  Joint  High  Commission  of 
Inquiry  for  the  creation  of  which  the  treaty 
provides. 

This  Commission,  after  thorough  investi- 
gation of  the  facts  out  of  which  the  differ- 
ence between  the  two  nations  arises,  will 
make  recommendation  of  settlement.  The 
Commission,  in  this  report,  will  exercise  the 
advisory  function  of  mediators. 

This  Commission  and  its  advisory  func- 
tion are  provided  for  in  Article  III  as  follows: 
"The  Joint  High  Commission  of 
Inquiry,  instituted  in  each  case  as  pro- 
vided for  in  Article  II,  is  authorized  to 
examine  into  and  report  upon  the  par- 
ticular questions  or  matters  referred  to 
it,  for  the  purpose  of  facilitating  the 


solution  of  disputes  by  elucidating  the 
facts,  and  to  define  the  issues  pre- 
sented by  such  questions,  and  also  to 
include    in    its    report    such    recom- 
mendations and   conclusions  as  may 
be  appropriate." 
Whether  or  not  a  difference  is  subject  to 
arbitration  under  Article  I  of  the  treaty  is  a 
question  not  unlikely  to  arise  between  the 
executive  branches  of  two  countries  primarily 
charged  with  the  conduct  of  public  business. 
In  such   case   the   treaty  provides   that   this 
question  may  be  submitted  to  a  Commission 
of  Inquiry  which,  unless  both  Governments 
agree  to  the  contrary,  must  be  composed  of 
three  nationals  of  each  country.     The  Com- 
mission considers  the  question  by  applying  to 
it  the  rules  laid  down  in  Article  I,  namely, 
is  it  a  difference  with  reference  to  which  the 
following  questions  must  be  answered  in  the 
affirmative : 
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(a)  Is  it  between  two  countries? 

(b)  Does  it  relate  to  an  international 
matter  ? 

(c)  Are  both  parties  concerned  in  the 
matter  ? 

(J)  Is  the  concern  of  the  complaining 
nation  based  upon  a  claim  of  right? 

(e)  Is  this  claim  of  right  based  upon  a 
treaty  or  upon  some  other  international  obli- 
gation? 

(/)  Can  the  difference  be  adjusted  by 
the  application  of  the  rules  of  law  and  equity? 

If  all  these  elements  are  found  to  exist  in 
respect  of  the  difference,  and  all  or  all  but 
one  of  the  Commission  agree  and  report  that 
such  difference  is  within  the  scope  of  Article  I, 
then  it  shall  be  referred  to  arbitration,  in  ac- 
cordance with  the  provisions  of  the  treaty, 
to  wit,  under  an  agreement  of  arbitration  to 
be  approved  by  the  Senate. 

If  it  is   agreed  between    the    executive 
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branches  of  the  two  Governments  that  the 
difference  is  one  for  arbitration,  or,  faihng  such 
agreement,  it  is  decided  to  be  arbitrable  by 
the  Commission,  then  the  arbitration  is  to  be 
conducted  under  a  special  agreement  to  be 
prepared  by  the  executive  officers  of  the  two 
Governments  concerned  and  submitted  by 
the  President  to  the  Senate  for  its  advice 
and  consent  in  the  same  manner  as  is  pro- 
vided in  the  existing  arbitration  treaties  of 
1908. 

While  the  scope  of  the  treaties  we  are 
considering  has  been  enlarged  by  striking  out 
the  exceptions  contained  in  the  arbitration 
treaties  now  in  force  with  France  and  Great 
Britain,  the  relation  of  the  Senate  to  the 
arbitration  proceedings  remains  the  same,  as 
will  appear  from  the  texts  which  I  now 
quote  from  those  treaties,  by  which  it  is  pro- 
vided : 
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"Article  II.  In  each  individual 
case  the  High  Contracting  Parties, 
before  appealing  to  the  Permanent 
Court  of  Arbitration,  shall  conclude 
a  special  Agreement  defining  clearly 
the  matter  in  dispute,  the  scope  of  the 
powers  of  the  Arbitrators,  and  the 
periods  to  be  fixed  for  the  formation 
of  the  Arbitral  Tribunal  and  the  sev- 
eral stages  of  the  procedure.  It  is 
understood  that  such  special  agree- 
ments on  the  part  of  the  United 
States  will  be  made  by  the  President 
of  the  United  States,  by  and  with  the 
advice  and  consent  of  the  Senate 
thereof;  His  Majesty's  Government 
reserving  the  right  before  concluding 
a  special  agreement  in  any  matter 
affecting  the  interests  of  a  Self  govern- 
ing Dominion  of  the  British  Empire 
to  obtain  the  concurrence  therein  of 
the  Government  of  that  Dominion. 
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"  Such  Agreements  shall  be  bind- 
ing only  when  confirmed  by  the  two 
Governments    by   an    Exchange    of 
Notes." 
In  the  pending  treaties  it  is  provided: 

"Article  I.  All  differences  *  *  * 
shall  be  submitted  to  the  Permanent 
Court  of  Arbitration  established  at 
The  Hague  by  the  Convention  of 
October  18,  1907,  or  to  some  other 
arbitral  tribunal  as  may  be  decided 
in  each  case  by  special  agreement, 
which  special  agreement  shall  pro- 
vide for  the  organization  of  such  tri- 
bunal if  necessary,  define  the  scope 
of  the  powers  of  the  arbitrators,  the 
question  or  questions  at  issue,  and 
settle  the  terms  of  reference  and  the 
procedure  thereunder. 

^  ^  ^  H^  H^ 

"The  special  agreement  in  each 
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case  shall  be  made  on  the  part  of  the 
United  States  by  the  President  of 
the  United  States,  by  and  with  the 
advice  and  consent  of  the  Senate 
thereof,  and  on  the  part  of  France 
subject  to  the  procedure  required  by 
the  constitutional  laws  of  France." 
In  the  treaty  with  Great  Britain  the  cor- 
responding reservation  reads: 

"His  Majesty's  Government  re- 
serving the  right  before  concluding  a 
special  agreement   in  any  matter  af- 
fecting the  interests  of  a  self-govern- 
ing dominion  of  the  British  Empire 
to  obtain  the  concurrence  therein  of 
the  government  of  that  dominion." 
These  treaties  are  now  before  the  Senate 
upon  a  report  from  the  Committee  on  Foreign 
Relations,  a  minority  of  the  Committee  rec- 
ommending that  the  Senate  advise  and  con- 
sent to  their  ratification  as  signed,  the  majority 
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recommending  that  the  last  clause  of  Article 
III  be  stricken  out. 

The  clause  in  question  is  as  follows: 

"It   is   further    agreed,  however, 
that   in  cases  in  which  the   Parties 
disagree  as  to  whether  or  not  a  dif- 
ference is  subject  to  arbitration  under 
Article  I  of  this  Treaty,  that  question 
shall  be  submitted  to  the  Joint  High 
Commission  of  Inquiry;  and  if  all  or 
all  but  one  of  the  members  of  the 
Commission   agree    and   report    that 
such  difference  is  within  the  scope  of 
Article    I,    it    shall    be    referred    to 
arbitration    in   accordance   with    the 
provisions  of  this  Treaty." 
To  this  provision  of  the  treaty  the  majority 
of  the  Committee  object  upon  the  ground  that 
the  Senate  can  not  constitutionally  delegate 
its  power  to  decide  what  should  be  arbitrated, 
and  also  that  it  should  not  do  so,  even  if  it 
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could,  because  of  the  danger  of  possibly  being 
compelled  to  arbitrate  something  the  treaty 
does  not  oblige  us  to  arbitrate  through  a 
decision  of  a  commission  "which  may  be 
composed  wholly  of  foreigners  or  wholly  of 
nationals  *  *  *  upon  the  composition 
of  which  the  Senate  has  no  control  whatever." 

Let  us  examine  these  objections  in  detail. 

This  constitutional  objection  applied  to 
these  treaties  is  that  it  is  not  within  the  con- 
stitutional power  of  the  Senate  to  leave  to 
any  other  body  the  right  to  decide  whether 
a  given  difference  is  the  kind  of  difference 
which,  under  a  treaty,  the  Government  has 
agreed  to  submit  to  arbitration.  If  this  ob- 
jection is  sound  it  applies  with  as  much  if 
not  greater  force  to  the  President  as  to  the 
Senate,  and  inasmuch  as  the  President,  as 
the  executive  arm  of  the  Government,  is  to  be 
bound  by  these  treaties  to  enter  into  agree- 
ments, subject   to   the  Senate's  approval,  to 
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arbitrate  differences  found  to  be  arbitrable  by 
the  Commission  it  is  necessary  to  consider 
the  Committee's  objection  in  its  relation  to 
this  obligation. 

Unless  the  constitutional  power  to  agree 
by  treaty  to  arbitrate  future  differences  does 
not  exist  at  all  or  only  exists  as  to  certain 
kinds  of  differences  this  proposition  is  not 
sound.  If  the  treaty-making  power  can  con- 
stitutionally bind  the  Government  to  arbi- 
trate any  kind  of  difference  that  may  arise  in 
the  future  between  us  and  another  country 
it  can  bind  it  to  arbitrate  any  other  kind  or 
kinds  of  difference  or  all  differences,  includ- 
ing a  difference  that  may  arise  upon  the  con- 
struction of  the  treaty  itself.  If  the  power 
exists  at  all  the  extent  of  its  exercise  is  a 
matter  of  discretion.  We  have  time  and 
again  bound  ourselves  to  arbitrate  all  differ- 
ences except  those  affecting  vital  interests 
and  national  honor,  providing  only,  as  in  the 
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pending  treaties,  that  the  arbitration  must  be 
under  special  agreement  to  be  made  by  the 
President  and  approved  by  the  Senate. 
There  are  many  such  treaties  now  in  force. 
It  is  evident,  therefore,  that  there  is  no  lack 
of  power  to  make  treaties  that  bind  us  to 
arbitrate  questions  that  may  arise;  it  is  only 
a  question  as  to  the  expediency  and  extent 
of  the  exercise  of  a  conceded  and  frequently 
exercised  power. 

Assuming  that  the  treaty-making  power — 
that  is,  the  President,  subject  to  the  approval 
of  the  Senate — may  constitutionally  enter 
into  a  treaty  to  arbitrate  all  differences,  it 
clearly  would  have  the  power  to  submit  to 
arbitration  the  question  as  to  whether  a  spe- 
cific difference  fell  within  the  class  of  differ- 
ences that  it  was  agreed  to  arbitrate.  The 
agreement  to  arbitrate  the  question  as  to 
whether  a  specific  difference  is  arbitrable 
within  the  terms  of  such  a  treaty  is  a  less 
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comprehensive  exercise  of  the  treaty-making 
power  than  would  be  the  agreement  to  arbi- 
trate all  differences.  The  question,  there- 
fore, is  one  of  expediency  and  not  of  power, 
and,  stated  in  its  simplest  form  and  in  the 
sense  and  to  the  extent  that  it  is  now  in- 
volved, is  this:  Is  it  wise  as  a  matter  of  ex- 
pediency to  provide  that  in  case  the  executive 
branches  of  two  governments  fail  to  agree 
as  to  whether  a  specific  difference  is  within 
the  terms  of  Article  1  that  question  should  be 
referred  to  a  commission  for  decision,  so  that 
if  it  is  decided  to  be  within  the  terms  of  the 
treaty  the  special  agreement  to  arbitrate 
should  be  prepared  and  sent  to  the  Senate 
for  its  approval,  as  it  would  have  been  if  no 
question  as  to  its  arbitrability  had  arisen? 

It  surely  must  be  clear  to  anyone  who 
gives  the  question  proper  consideration  that 
the  power  of  the  Senate  is  not  taken  away 
by  these    treaties.     On   the    contrary,  it    is 
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textually  preserved  and  in  the  very  language 
of  existing  treaties,  which  were  approved  by 
the  Senate  without  objection. 

Why  did  the  Senate  cause  the  withdrawal 
of  the  Hay-Durand  treaty  of  1  904,  which  pro- 
vided that  the  special  agreements  of  arbitra- 
tion should  be  made  by  the  President  alone,  by 
amending  so  as  to  require  a  treaty  in  each  case  ? 
Manifestly  because  the  Senate  believed  that 
it  would  otherwise  surrender  a  constitutional 
power.  Why  in  1  908  did  the  Senate  ap- 
prove, without  opposition,  the  same  treaties 
with  the  provision  that  the  special  agreements 
should  be  subject  to  its  advice  and  consent? 
Manifestly  because  the  Senate  believed  that 
it  thereby  preserved  its  constitutional  power. 
How,  then,  can  it  be  claimed  that  this  power 
is  surrendered  in  the  pending  treaties  which 
reserve  to  the  Senate  this  power  in  the  iden- 
tical language  which  the  Senate  approved 
without  opposition  in  1908? 
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The  Constitution  of  the  United  States 
makes  the  Senate  a  part  of  the  treaty-making 
power,  and  no  treaty  between  the  United 
States  and  a  foreign  country  is  vaHd  without 
its  approval.  In  Great  Britain  the  treaty- 
making  power  rests  in  the  Crown,  but,  as  a 
matter  of  domestic  poHcy,  Great  Britain  does 
not  make  important  treaties  affecting  the  in- 
terests of  her  self-governing  colonies  without 
their  approval.  In  France  certain  classes  of 
treaties  are  subject  to  legislative  approval. 

Therefore,  although  in  the  pending  trea- 
ties the  executive  branches  of  the  Govern- 
ments concerned  agree  to  be  bound  by  the 
decision  of  the  Commission  as  to  the  arbitra- 
bility  of  a  question  upon  which  the  executive 
branches  do  not  agree,  this  decision  is  subject 
to  the  approval  of  the  self-governing  colonies 
of  Great  Britain,  if  the  question  affects  them, 
and  to  the  approval  of  the  Senate  of  the 
United    States,   and,   in    certain    cases,    the 
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Senate  and  Chamber  of  Deputies  of  France, 
to  whom  the  right  of  approval  is  expressly 
reserved  in  each  case. 

Every  agreement  to  arbitrate  must  go  to 
the  Senate  for  its  approval.  There  can  be 
no  arbitration  vs^ithout  its  approval.  An 
agreement  to  arbitrate  goes  to  the  Senate  for 
its  approval  either  because  the  executive 
branches  of  the  two  countries  concerned  in 
the  difference  agree  that  the  difference  is  one 
for  arbitration  or  because,  faihng  so  to  agree, 
the  Commission  of  Inquiry  report  that  it  is 
such  a  difference. 

How  can  the  Senate's  power  over  the 
agreement  be  less  if  it  goes  to  the  Senate 
after  the  Commission's  report  that  it  presents 
an  arbitrable  question  than  if  it  had  gone 
there  because  of  the  opinion  of  the  executive 
branches  of  both  Governments  to  the  same 
effect? 

If  the  two  Governments  agree  that  the 
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difference  is  arbitrable  they  make  an  agree- 
ment to  arbitrate  it  and  it  is  sent  to  the 
Senate  for  its  approval.  If  the  two  Govern- 
ments can  not  agree  that  the  difference  is 
arbitrable  that  ends  the  matter  until  the 
Commission  reports,  and  if  its  report  is  that 
the  difference  is  arbitrable  an  agreement  is 
made  to  arbitrate  it  and  the  agreement  is 
sent  to  the  Senate  for  approval  just  as  if  no 
such  question  had  been  raised,  and  the  Senate 
deals  v^ith  it  with  unimpaired  powers. 

Perhaps  the  fundamental  fallacy  of  the 
majority  report  on  this  pomt  lies  in  the  treat- 
ment of  Article  111  as  if  it  stood  alone  and 
unconnected  with  Article  I  or  any  other  part 
of  the  treaty,  whereas  the  article  is  merely 
supplemental  to  and  must  be  construed  with 
the  other  parts  of  the  treaty.  That  this  is  true 
is  shown  by  the  language  of  the  final  para- 
graph of  the  article,  which  provides  that 
questions  passed   upon   by  the    Joint    High 
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Commission  "shall  be  referred  to  arbitration 
in  accordance  with  the  provisions  of  this 
Treaty";  and  Article  I  of  the  treaty  which 
is  thus  made  part  of  the  arbitral  plan  pro- 
posed by  Article  III  provides  that  all  differ- 
ences in  any  way  covered  by  the  treaty  shall 
be  submitted  under  a  special  agreement  for 
each  case  which  "  shall  be  made  on  the  part 
of  the  United  States  by  the  President  of  the 
United  States,  by  and  with  the  advice  and 
consent  of  the  Senate  thereof".  There  is, 
therefore,  not  only  no  implication  that 
Article  III  is  to  stand  alone,  but,  on  the 
contrary.  Article  III  by  express  statement 
incorporates  all  other  parts  of  the  treaty 
dealing  with  the  matter  of  reference  to 
arbitration,  and  this  of  necessity  includes 
the  making  of  the  special  agreement  pro- 
vided in  Article  I.  Moreover,  if  a  deter- 
mination of  the  Joint  High  Commission  under 
Article  III  eliminates,  as  the  majority  report 
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contends,  the  function  of  the  Senate  in  the 
matter  of  the  special  agreement  as  provided 
in  Article  I,  then  by  a  parity  of  reasoning 
the  determination  of  such  Commission  under 
Article  III  must  also  eliminate  the  participa- 
tion of  an  interested  self-governing  dominion 
of  the  British  Empire  in  the  making  of  the 
special  agreement  and  the  constitutional  re- 
quirement that  the  Senate  and  Chamber  of 
Deputies  of  France  shall  approve  certain 
classes  of  treaties  before  they  become  effec- 
tive. But  it  is  scarcely  to  be  supposed  that 
anyone  would  seriously  contend  for  the  latter 
construction,  and  as  the  two  propositions  must 
stand  or  fall  together  the  destruction  of  one 
destroys  the  other.  It  is  submitted  this  whole 
contention  is  entirely  untenable. 

In  addition  to  the  argument  that  the  Sen- 
ate can  not  approve  the  treaties  because  of 
the  surrender  of  constitutional  power  the 
Committee  adds  that  it  opposes  them  because 


28 


of  the  danger  involved  in  our  being  com- 
pelled to  arbitrate  a  class  of  differences  which 
the  treaty  is  not  intended  to  provide  for. 

What  are  the  cases  cited  as  illustrative  of 
the  danger  of  our  being  compelled  to  arbi- 
trate a  difference  not  within  the  terms  of  the 
treaty  ? 

If  you  examine  them  and  apply  the  test 
of  the  first  article  of  the  treaties  to  each  it 
will  demonstrate  their  non-inclusion  in  the 
class  of  questions  it  is  proposed  to  arbitrate. 
They  are  matters  of  such  universally  con- 
ceded domestic  concern  that  it  is  difficult 
to  imagine  other  nations  claiming  rights  in 
respect  to  them  or  to  find  danger  to  them 
in  treaties  which  provide  for  arbitration 
only  where  international  rights  are  involved. 

The  report  of  the  Senate  Committee  on 
Foreign  Relations  cites,  as  illustrative  of 
questions  which  could  not  be  arbitrated,  the 
Monroe  Doctrine,  the   exclusion   of    immi- 
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grants,  and  our  territorial  integrity.  All 
these  are  questions  of  internal  or  external 
policy,  and  are  merely  typical  of  many  ques- 
tions which,  as  the  report  says,  "  no  nation  on 
earth  would  think  of  raising  with  the  United 
States".  And  this  suggests  that  no  discus- 
sion of  the  treaties  must  overlook  the  fact 
that  they  have  been  negotiated  and  will  be 
binding  between  self-respecting  nations  who 
obviously  will  act  in  good  faith  and  in  ac- 
cordance with  their  own  self-interests,  which 
may  be  almost  as  quickly  compromised  by 
invoking  an  erroneous  or  dangerous  principle 
against  a  foreign  power  as  by  having  the 
principle  invoked  against  them. 

Now,  whatever  the  doctrine  of  theorists 
may  be,  the  practice  and  custom  of  nations 
through  centuries  of  development  have  been 
that  a  nation  adopts  and,  if  able  so  to  do, 
carries  out  those  measures  of  self-preserva- 
tion which  it  regards  as  essential  to  its  exist- 
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ence.  So  far  as  any  law  exists  on  this  point 
it  is  to  the  effect  that  nations  must  be  per- 
mitted to  exercise  such  right  uncontrolled 
save  by  physical  force  of  a  stronger  power. 
As  one  writer  has  put  it,  "No  nation  has  a 
right  to  prescribe  to  another  what  these 
means  (of  self-preservation)  shall  be  or  re- 
quire any  account  of  her  conduct  in  this 
respect";  or,  as  the  majority  report  puts  it, 
"there  are  certain  questions  which  no  nation, 
if  it  expects  to  retain  its  existence  as  a 
nation,  will  ever  submit  to  the  decision  of 
anyone  else  *  *  *  (and)  which  it  is 
admitted  no  nation  could  submit  to  an 
outside  judgment  without  abandoning  its 
sovereignty  and  independence".  The  illus- 
trations presented  by  the  majority  report  are 
preeminently  questions  falling  within  these 
rules.  The  maintenance  of  the  Monroe 
Doctrine  is  considered  by  us  essential  to  our 
peace,  prosperity,  and  national  safety.    Other 
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nations  know  we  so  regard  it.  The  doctrine 
does  not  need  to  be  founded  upon  a  techni- 
cal legal  right  of  international  law,  for  it  is  a 
matter  of  grave,  far-reaching,  and,  to  us, 
vitally  important  policy.  A  nation  putting 
itself  in  the  attitude  toward  the  United  States 
of  deliberately  violating  the  Monroe  Doctrine 
could  not  expect  to  find  in  the  treaty  terms 
protection  against  the  consequences  of  such 
an  act.  The  doctrine  has  been  respected 
and  is  now  respected  and  it  will  continue  to 
be  respected  so  long  as  we  seem  reasonably 
able  to  uphold  it.  It  does  not  depend  upon 
technical  legal  right,  but  upon  policy  and 
power.  Therefore,  it  is  not,  and  no  reason- 
able man  or  set  of  men  would  claim  it  to  be, 
a  justiciable  question  any  more  than  they 
would  hold  that  the  question  of  the  European 
balance  of  power  is  justiciable.  It  is  not  to 
be  thought  that  any  Power  would  suggest 
either  question  as  a  proper  subject  for  arbitra- 
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tion  in  the  future  as  no  Power  has  sought  to 
do  so  in  the  past. 

Of  a  strictly  Hke  character  is  the  right 
to  exclude  immigrants,  save  that  every  recog- 
nized tenet  of  international  law^  would  be 
against  any  proposal  by  any  nation  which 
should  question  the  legitimate  exercise  of 
this  right.  In  no  more  direct  way  can  a 
nation's  existence  be  threatened  than  by  in- 
troducing among  its  citizens  or  subjects  non- 
assimilable peoples.  This  is  true  not  only  of 
those  classes  dangerous  to  the  political  life 
of  a  nation,  but  of  those  classes  inimical  to 
its  social  and  economic  welfare  and  develop- 
ment. You  touch  here  the  very  vitals  of 
organized  society  and  government,  which  it 
is  recognized  a  nation  may  protect  at  all 
hazards  and  at  all  costs,  as  the  exclusion  of 
peoples  is  a  purely  defensive  measure. 

And  so  of  the  question  of  territorial  in- 
tegrity, for  a  living  nation  must  have  a  place 
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to  live  in.  You  can  not  take  a  nation's 
home  without  destroying  the  nation;  hence 
the  all-commanding  principle  of  self-preser- 
vation requires  the  defense  of  the  home,  a 
principle  recognized  by  all  law.  Save  as 
to  boundary  disputes,  which  ever  since  the 
nation  was  born  we  have  submitted  to  arbi- 
tration, it  is  not  to  be  presumed  that  either 
of  the  other  contracting  Powers  would  any 
more  ask  us  to  arbitrate,  as  between  ourselves 
and  them,  our  title  to  lands  occupied  by  us 
than  we  would  ask  them  to  arbitrate  their 
title,  as  between  ourselves  and  them,  to  their 
respective  possessions. 

It  is  inconceivable  that  under  treaties 
which  obligate  us  to  arbitrate  justiciable  dif- 
ferences involving  the  rights  of  other  nations 
against  us  in  respect  to  international  mat- 
ters of  common  concern  any  such  questions 
should  be  seriously  projected  for  arbitration  as 
have  been  suggested,  and  it  is  scarcely  worth 
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while  to  speculate  upon  the  reception  such 
a  proposition  would  encounter.  Language 
could  not  make  it  more  clear  that  the  obliga- 
tion of  these  treaties  is  to  arbitrate  claims  of 
right  which  one  nation  has  against  the  other — 
not  assaults,  whether  they  be  vi  d  armis  or 
insidiously  directed  against  the  measures  we 
have  adopted  to  preserve  our  national  peace 
and  safety. 

One  of  the  great  advantages  of  the 
treaties  is  the  substitution  of  a  carefully 
defined  jurisdiction  for  the  vague  and  in- 
definite terms  of  existing  treaties,  a  jurisdic- 
tion under  which  our  honor  or  vital  interests 
can  not  be  imperiled  unless,  indeed,  we 
assert  them  against  another  nation's  rights. 

Those  who  are  responsible  to  the  Ameri- 
can people  for  negotiating  the  broadest  pos- 
sible treaty  of  arbitration,  and  one  that  would 
approximate  as  closely  as  practicable  to  the 
general  sentiment  for  the  unlimited  judicial 
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settlement  of  international  differences,  were 
confronted  with  this  situation.  It  was  be- 
lieved to  be  impossible  to  secure  the  consent 
of  the  Senate  conferring  upon  the  President 
the  power  to  submit  all  future  differences  to 
arbitration  without  referring  the  special  agree- 
ment in  each  case  to  the  Senate  for  its  ap- 
proval. It  was  therefore  necessary,  in  order  to 
make  any  advance  beyond  the  present  treaties, 
to  devise  a  plan  under  which  the  scope  of 
arbitral  jurisdiction  should  be  so  clearly  and 
accurately  defined  as  to  preclude  any  real 
danger  of  having  pressed  upon  us  for  arbi- 
tration that  class  of  questions  the  fear  of 
which  had  been  the  underlying  motive  for 
the  Senate's  reluctance  to  bind  itself  for  the 
future  and  against  which  danger  we  are  pro- 
tected in  the  exceptions  in  the  present  treaties 
by  the  loose  phrases  "national  honor",  "vital 
interests",  and  "independence".  These  are 
terms  of  wide  and  varied  general  meaning 
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which  are  not  judicially  definable  and  mean 
whatever  the  particular  nation  involved  de- 
clares them  to  mean. 

It  was  believed  that  the  solution  of  this 
problem  lay  in  reserving  to  the  Senate  its 
power  over  the  special  agreements  of  arbitra- 
tion and,  by  limiting  the  arbitral  jurisdiction 
to  justiciable  claims  of  right,  thus  making  it 
highly  improbable  that  the  Senate  would 
ever  be  called  upon  to  approve  a  special 
agreement  made  by  the  President  with  a 
foreign  Power  which  would  not  clearly  fall 
within  the  provisions  of  the  treaty.  To  re- 
duce this  improbability  further,  and  indeed 
to  a  negligible  point,  conceding  the  possibility 
of  the  executive  branches  of  the  two  Govern- 
ments not  being  in  accord  and  desiring  to 
make  even  more  remote  the  probability  of 
the  Senate's  having  to  arbitrarily  exercise  its 
power  for  what  it  might  deem  to  be  the 
public  good,  the  provision  was  inserted  giving 
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to  a  joint  commission  composed  of  three 
Americans  and  three  subjects  of  the  other 
country  concerned  the  power  to  investigate 
the  question  of  the  arbitrabihty  of  the  differ- 
ence under  the  treaty  and  to  decide  by  a 
vote  of  not  less  than  five  members  of  the 
Commission  that  the  difference  was  arbitrable. 
There  is  nothing  in  the  treaty  as  to  how 
the  American  members  of  the  Commission 
shall  be  appointed;  that  being  a  matter  of 
domestic  concern  no  provision  of  that  kind 
was  essential.  The  President  is  willing,  and 
always  has  been  willing,  and  the  Senate  may 
so  provide,  that  they  shall  be  nominated  by 
the  President  and  confirmed  by  the  Senate. 
Of  course,  the  negotiators  of  the  treaties 
realized  that  it  was  almost  a  negligible  possi- 
bility that  two  of  three  American  Commis- 
sioners would  be  likely  to  decide  that  a  ques- 
tion was  arbitrable  under  the  treaty  against  the 
judgment  of  the  President  who  had  appointed 
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them  and  who  had  decHned  to  arbitrate  upon 
that  ground,  and  how  unHkely  it  would  be 
that  the  Senate  would  confirm  the  appoint- 
ment of  Commissioners  who  entertained 
views  thought  to  be  perilous  to  their  coun- 
try's welfare.  It  is  no  reflection  on  either 
the  President  or  the  Senate  to  suggest  the 
improbability  of  their  selecting  Commis- 
sioners holding  views  adverse  to  their  own. 

International  differences,  unlike  private 
differences,  do  not  depend  for  their  solution 
upon  evidence  unknown  to  the  judge  until  it 
is  laid  before  him  in  the  course  of  the  trial. 
They  relate  to  public  matters  and  the  bases 
upon  which  they  stand  are  fully  and  gener- 
ally known  to  the  world,  and  an  enlightened 
public  opinion  exists  in  relation  to  the  merits 
of  the  controversy  long  before  the  question 
of  their  adjustment  by  arbitration  is  raised. 

I  can  conclude  my  observations  in  no 
better  way  than  to  quote  the  words  of  Presi- 
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dent  McKinley  commending  the  favorable 
consideration  of  the  Olney-Pauncefote  treaty 
of  arbitration.     He  said: 

"Since  this  treaty  is  clearly  the 
result  of  our  own  initiative,  since  it  has 
been  recognized  as  the  leading  feature 
of  our  foreign  policy  throughout  our 
entire  national  history — the  adjust- 
ment of  difficulties  by  judicial  meth- 
ods rather  than  by  force  of  arms — 
and  since  it  presents  to  the  world  the 
glorious  example  of  reason  and  peace, 
not  passion  and  war,  controlling  the 
relations  between  two  of  the  greatest 
nations  of  the  world,  an  example  cer- 
tain to  be  followed  by  others,  I  re- 
spectfully urge  the  early  action  of  the 
Senate  thereon,  not  merely  as  a  mat- 
ter of  policy,  but  as  a  duty  to  man- 
kind. The  importance  and  moral 
influence  of  the  ratification  of  such  a 
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treaty  can  hardly  be  overestimated  in 
the  cause  of  advancing  civiHzation. 
It  may  well  engage  the  best  thought 
of  the  statesmen  and  people  of  every 
country,  and  I  can  not  but  consider  it 
fortunate  that  it  was  reserved  to  the 
United  States  to  have  the  leadership 
in  so  grand  a  work." 
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